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BeforeSTEELE, Chief JusticeHOLLAND andRIDGELY, Justices.
ORDER

This 3° day of March 2011, it appears to the Court that:

(1) A jury convicted Dallas Drummond for burglary sedategree, theft,
theft by false pretenses, and criminal trespasd ttegree. As part of his sentence,
Drummond, a habitual offender, received life impngient. Drummond now
appeals his convictions. Because the trial judgengted Drummond to proceed
pro se at trial without sufficiently establishing that nmond knowingly and
voluntarily waived his constitutional right to cael, we reverse and remand for a
new trial.

(2) The State charged Drummond by indictment. Aftee tBtate

presented its case, and against the advice ofalarger, Drummond elected to



testify. The trial judge informed Drummond thatweuld only be able to respond
to questions the prosecutor and defense attornghtnask him. The judge
clarified for Drummond that he could not, as heirgels “speak and let the Courts
know what the truth is and what [he] fe[lt] abohinf]self and what [he has] been
through and what [he has] done wrong in sociétylh response, Drummond
stated:

Okay. Basically, | just wanted to ask is that ity life that's on the

line here, and | don't feel as though that it'&eli properly correct to

not let me speak to the Courts and to the jurard,vgould really like

to fire counsel at this moment.

The trial judge denied this request.

(3) The prosecutor suggested to the judge that thisrtGoprecedent
indicated that Drummond had an absolute right tx@edpro se if “he chooses to
do so provided the [judge] is satisfied he’'s capabl doing it mentally and
educational-wise.” The judge, after a brief exd®mwith the prosecutor and
defense attorney, decided to question Drummond tabsuprofessed desire to
proceedpro se. After explaining how the trial would proceeddfummond were
to decide to proceepro se, the judge told Drummond bluntly that proceedpng

se was “entirely opposite” to what the judge thougjaive Drummond the best

chance for success. The following exchange theoroed:

1 Tr. B69: 18-21.



Judge: I’m asking you a question. Do you undeckthat
if this is what your option is, that it is your dbe
to do this? And if you do this, don't go
complaining about the fact that you didn’'t have
counsel because you've got counsel and you're the
one saying that you don’t want him. And as has
been suggested, Mr. Deely will stay here, and if
you have questions, you can ask him for assistance
in that context.

Do you understand that's the way it's going t@ go
Drummond: Yes, Your Honor.

Judge: There we go. All right. You can proceethout
counsel. It's time for the defense to go forward.

(4) Drummond presented his case. He testified in traerdorm, and he
made a closing argument. The jury found him gultyall charges, and the judge
sentenced him to life imprisonment as a habitu@nafer pursuant to 1el. C. 8§

4214(b)?

2 |d. at B79:21-B80:11.
*11Dedl. C. 4214. Habitual criminal; life sentence

(b) Any person who has been 2 times convicted of afeto an attempt to
commit a felony hereinafter specifically named, emthe laws of this State,
and/or any other state, United States or any ¢eyridf the United States, and who
shall thereafter be convicted of a subsequent yet@meinafter specifically
named, or an attempt to commit such specific feltsgeclared to be an habitual
criminal, and the court in which such third or sedpsent conviction is had, in
imposing sentence, shall impose a life sentence tipperson so convicted
unless the subsequent felony conviction requireglows and results in the
imposition of capital punishment. Such sentencd sbabe subject to the
probation or parole provisions of Chapter 43 of titie.

The provision then provides a list all of the fasto which it applies, which includes second
degree burglary.



(5) We reviewde novo an asserted denial of the constitutional Sixth
Amendment right to waive counsel and contipwe se* Criminal defendants
have the right to waive counsel and contimume se if they do it “knowingly,
intelligently, and voluntarily.” Whether a defendant has intelligently waived the
right to counsel depends upon the particular faotd circumstances of the case,
including the defendant’s background, experiennd,@nduct of the defendaht.

(6) Our precedent has made clear that before a tuglgunay permit a
defendant to waive his right to counsel and represenself, the judge must: (1)
“‘determine that the defendant has made a knowimgvatuntary waiver of his
constitutional right to counsel,” and, (2) “infortime defendant of the risks inherent
in going forward in a criminal trial without the sistance of legal counsél.”To
accomplish these requirements, the judge must ‘lecinal hearing to inquire into
the defendant’s decision, warn the defendant ofddnegers and disadvantages of
self-representation, and establish a record thatdégfendant knows what he is

doing.”® We require this hearing so the defendant carbksftaon the record that

* Smith v. Sate, 996 A.2d 786, 790 (Del. 2010) (citiBpyer v. State, 985 A.2d 389, 2009 WL
3841973, at *1 (Del. 2009) (ORDER)).

®|d. at 789-90. (quotingoyer, 2009 WL 3841973, at *1).

®1d. at 790. (quotindBriscoe v. Sate, 606 A.2d 103, 107 (Del. 1992)).
"1d. (quotingSigarsv. Sate, 674 A.2d 477, 479 (Del. 1996)).

81d. (citing Boyer, 2009 WL 3841973, at *1).
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he is waiving his right to counsel intelligentlydaxoluntarily? The judge should
also advise the defendant of certain critical f&katswn as thériscoe factors:
(1)he will have to conduct his defense in accordanitie thre rules of
evidence and criminal procedure, rules with whiehniay not be

familiar;

(2)he may be hampered in presenting his best defgnbeshback of
knowledge of the law;

(3)the effectiveness of his defense may well be dishied by his dual
role as attorney and accused,;

(4)the nature of the charges;
(5)the statutory offenses included within them;
(6)the range of allowable punishments thereunder;

(7)possible defenses to the charges and circumstamaegigation
thereof; and

(8)all other facts essential to a broad understandihghe whole
matter®

A defendant can knowingly and intelligently waivis Bixth Amendment right to
counsel even if the judge does not review eachhefBriscoe factorsin haec

verba.'! Nevertheless, the fact that a defendant telldriakjudge that he is aware

%1d. (citing Watson v. Sate, 564 A.2d 1107, 1109 (Del. 1989)).
191d. (citing Briscoe, 606 A.2d at 108).

111d. at 792.



of his right to counsel and desires to waive thghtrdoes not eviscerate the
judge’s responsibility to conduct a “searching iingi**

(7) In this case, the trial judge did not conduct diswehtly “searching
inquiry.” We held inSmith that the judge conducted an insufficient inquiryen
he addressed “several . . . but not all” of Bnescoe factors with the defendant and
the defendant was nonresponsiveHere, to the extent the trial judge addressed
any of the eightBriscoe factors with Drummond, he did so either duringirthe
dialogue concerning Drummond’s decision to testiBs—epposed to the colloquy
concerning his waiver of his right to counsel—oridg the statement he made to
Drummond, disapproving Drummond’s decision as ‘fehti opposite” his own
thoughts on the matter. He never addressed anyeoBriscoe factors with
Drummond explicitly and he did not ascertain enougbrmation to establish a
basis for a knowing and intelligent mid-trial waivef Drummond’s right to
counsef*

(8) The State confesses error in this case and ardguaswe should
reverse Drummond’s convictions and remand this &@sa new trial. While this
confession of error alone does not require us\verse Drummond’s convictions,

we have made an independent determination thattribk judge committed

121d. at 791 (quotingriscoe, 606 A.2d at 107).

¥4,
4 eeid. at 792.



reversible error her€. The trial judge’s inquiry did not establish titummond
waived his Sixth Amendment right to counsel knouvyngintelligently, and
voluntarily.

NOW, THEREFORE, IT IS ORDERED that the judgmenttloé Superior
Court is REVERSED and REMANDED for further proceegh consistent with
this Order.

BY THE COURT:

/s/ Myron T. Steele
Chief Justice

15 See Weddington v. Sate, 545 A.2d 607, 612 (Del. 1988).
7



